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§ 768.10 Removal of controls on less so-
phisticated items.

Where the Secretary has removed na-
tional security controls on an item for
foreign availability reasons, the Sec-
retary will also remove controls on
similar items that are controlled for
national security reasons and whose
functions, technological approach, per-
formance thresholds, and other at-
tributes that form the basis for na-
tional security export controls do not
exceed the technical parameters of the
item that BXA has decontrolled for for-
eign availability reasons.

SUPPLEMENT NO. 1 TO PART 768—
EVIDENCE OF FOREIGN AVAILABILITY

This supplement provides a list of exam-
ples of evidence that the Bureau of Export
Administration (BXA) has found to be useful
in conducting assessments of foreign avail-
ability. A claimant submitting evidence sup-
porting a claim of foreign availability should
review this list for suggestions as evidence is
collected. Acceptable evidence indicating
possible foreign availability is not limited to
these examples, nor is any one of these ex-
amples, usually, in and of itself, necessarily
sufficient to meet a foreign availability cri-
terion. A combination of several types of evi-
dence for each criterion usually is required.
A Foreign Availability Submission (FAS)
should include as much evidence as possible
on all four of the criteria listed below. BXA
combines the submitted evidence with the
evidence that it collects from other sources.
BXA evaluates all evidence, taking into ac-
count factors that may include, but are not
limited to: Information concerning the
source of the evidence, corroborative or con-
tradictory indications, and experience con-
cerning the reliability or reasonableness of
such evidence. BXA will assess all relevant
evidence to determine whether each of the
four criteria has been met. Where possible,
all information should be in writing. If infor-
mation is based on third party documenta-
tion, the submitter should provide such doc-
umentation to BXA. If information is based
on oral statements a third party made, the
submitter should provide a memorandum of
the conversation to BXA if the submitter
cannot obtain a written memorandum from
the source. BXA will amend this informa-
tional list as it identifies new examples of
evidence.

(a) Examples of evidence of foreign avail-
ability:

The following are intended as examples of
evidence that BXA will consider in evaluat-
ing foreign availability. BXA will evaluate
all evidence according to the provisions in
§ 768.7(c) of this part in order for it to be used

in support of a foreign availability deter-
mination. This list is illustrative only.

(1) Available-in-fact:
(i) Evidence of marketing of an item in a

foreign country (e.g., an advertisement in
the media of the foreign country that the
item is for sale there);

(ii) Copies of sales receipts demonstrating
sales to foreign countries;

(iii) The terms of a contract under which
the item has been or is being sold to a for-
eign country;

(iv) Information, preferably in writing,
from an appropriate foreign government offi-
cial that the government will not deny the
sale of an item it produces to another coun-
try in accordance with its laws and regula-
tions;

(v) Information, preferably in writing,
from a named company official that the
company legally can and would sell an item
it produces to a foreign country;

(vi) Evidence of actual shipments of the
item to foreign countries (e.g., shipping doc-
uments, photographs, news reports);

(vii) An eyewitness report of such an item
in operation in a foreign country, providing
as much information as available, including
where possible the make and model of the
item and its observed operating characteris-
tics;

(viii) Evidence of the presence of sales per-
sonnel or technical service personnel in a
foreign country;

(ix) Evidence of production within a for-
eign country;

(x) Evidence of the item being exhibited at
a trade fair in a foreign country, particularly
for the purpose of inducing sales of the item
to the foreign country;

(xi) A copy of the export control laws or
regulations of the source country, showing
that the item is not controlled; or

(xii) A catalog or brochure indicating the
item is for sale in a specific country.

(2) Foreign (non-U.S.) source:
(i) Names of foreign manufacturers of the

item including, if possible, addresses and
telephone numbers;

(ii) A report from a reputable source of in-
formation on commercial relationships that
a foreign manufacturer is not linked finan-
cially or administratively with a U.S. com-
pany;

(iii) A list of the components in the U.S.
item and foreign item indicating model num-
bers and their sources;

(iv) A schematic of the foreign item identi-
fying its components and their sources;

(v) Evidence that the item is a direct prod-
uct of foreign technology (e.g., a patent law
suit lost by a U.S. producer, a foreign pat-
ent);

(vi) Evidence of indigenous technology,
production facilities, and the capabilities at
those facilities; or
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